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Pre-COVID, it was easy to take for granted the value of a handshake, a 
pat on the back, real eye contact, and body language in establishing 
rapport, an essential ingredient to a successful mediation.  Indeed, 
the Merriam-Webster definition of “rapport” captures the essence 
of the mediation process:

A friendly, harmonious relationship, especially a relationship 
characterized by agreement, mutual understanding, or 
empathy that makes communication possible or easy.

So, how do we best establish rapport and, in turn, maximize the 
chances of a successful mediation when the technology itself – with 
its inevitable glitches, freezes and occasional vanishing participant 
– sometimes impedes communication?

The following observations and tips are based on one overriding 
goal, which is to make the interaction as “real” and comfortable as 
possible because this will make it easier to facilitate the discussion 
and reach an agreement.

First and foremost, Relax.  It is virtually impossible to establish 
rapport when the parties are overwhelmed by the stress of the 
technology.  Simply embrace the inevitable “hitch” and acknowledge 
that when it happens, it will be okay.  In every continuing education 
seminar relating to Zoom trials I have attended; the judges have 
emphasized this same point.  Tip:  During the pre-mediation 
conference with your mediator, develop a plan for addressing 
glitches and be sure to go over it with your clients.  This will go a 
long way toward reducing anxiety levels before the mediation ever 
starts.

Next, Remove Distractions.  Video conference interactions are 
artificial.  You can manipulate backgrounds, volume levels, and 
camera angles.  If there is anything that you can do to make the 
experience more natural, do it.  Some tips:  First, do not use 
artificial backgrounds.  It is very difficult to remain focused on 

https://www.wdtl.org/article_content.asp?edition=2&section=23&article=95
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=95
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the discussion when the speaker is disappearing into what looks like a wrinkle in the space-time 
continuum.  I know there are differences of opinion on this, but unless there is a good reason, try 
to avoid them.  Second, use a camera angle perspective that is as close as possible to an “in-person 
view.”  If you were talking to someone in a conference room, you wouldn’t be so close that all you 
could see was their face.  You would also, most likely, have a view of most of the torso and their hands 
and arms.  Try to achieve this.

One last suggestion, Rest. Most people, unless they are in the entertainment industry, do not like being 
on camera because it makes them feel uncomfortable and self-conscious.  How often do you suggest 
videotaping yourself for the fun of it?  It is also tiring to communicate with each other meaningfully 
through a screen.  Tip:  When not discussing the case with the mediator (and your client), turn off the 
screen and take a break, a real break.  Physically remove yourself from the screen and the room.  If 
you need to talk to your client, call them.  You will be back on a screen soon enough.

Research abounds on the topics touched on in this article.  For more information, start with the 
resources listed below:

Vavonese, L. B., Ling, E., Joy, R. & Kobor, S. “How Video Changes the Conversation:  Social Science 
Research on Communication Over Video and Implications for the Criminal Courtroom,” National Legal 
Aid & Defender Association, Center for Court Innovation (Sept 2020).

Murphy, Kate.  “Why Zoom Is Terrible:  There’s a Reason Video Apps Make You Feel Awkward and 
Unfulfilled,” New York Times, April 29, 2020, https://www.nytimes.com/2020/04/29/sunday-review/
zoom-video-conference.html.

Dave is a full-time mediator and arbitrator in Seattle, Washington.  Prior to becoming a neutral, he 
was an active WDTL Member for many years.  For more details, you may visit his website, http://

lemastermediation.com/.

“Published in TortSource: Volume 24, Number 1, ©2021 by 
the American Bar Association. Reproduced with permission. All 
rights reserved. This information or any portion thereof may 
not be copied or disseminated in any form or by any means 
or stored in an electronic database or retrieval system without 
the express written consent of the American Bar Association.”
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Scarred by SCCAR and Marred by MAR: Why to Avoid 
Arbitration Like COVID in the COVID Era (And What To Do 

When You Can’t)
By Eddy Silverman, Williams Kastner

I.	 Introduction

I was crestfallen after my first arbitration.  Here I was, on my own finally: “Eddy on the case.”  I had 
total creative control…I had a defense-minded arbitrator…I felt comfortable during the process.  I was a 
regular Clarence Darrow in there.  And then the result came back: a decision in the Plaintiff’s favor.  

I had taken an “L” as the kids say, or so I thought.  I sheepishly reported the result to my client via email, 
only for him to respond with a level of enthusiasm I had not seen from him to that point in time, “Eddy, 
that is a fabulous result!”  Huh?  

As I would come to learn, losing a little in arbitrator is a win.  Huh??  Well, see, the result was well below 
the demand, and yet high enough that a de novo trial (appeal) was unlikely.  The ol’ sweet spot.  This was 
a win!  Yay….

Oh well, that was unpleasant, but hey, at least arbitration is rare in my practice, right?  Wrong.  Arbitration 
was rare in my practice—my practice of mostly personal injury/premises liability defense cases—but 
now it is considerably less so.  Why?  Well, because in arbitration the plaintiffs’ bar has found its truly 
beloved.  Are you telling me there’s a forum where I don’t have to do any discovery; the defense can’t take a 
summary judgment against me; I am almost certain to get money and the whole thing takes a fraction of the 
time?  Sign me up brother!

The cat is out of the bag.  The jig is up.  Whatever one wants 
to say.  Arbitration is having its moment in the COVID era, 
and largely at the expense of us defense folks.  But fear not, 
all hope is not lost; Eddy is on the case!    

II.	 Why Arbitration Stinks

A.	 Your Best Weapon Is More-Or-Less Gone

Take a gander at your local “MAR” rules—yes, this is redundant, 
as MAR stands for “Mandatory Arbitration Rules”—and you 
are likely to see a list of “permitted interrogatories” or some 
other express limitation on the scope of discovery.  Compare 
Thurston County LMAR 4.2 with SCCAR.1  This is great, right?  
We do not  like responding to discovery either as defendants, 
do we?  As much as this is true, when it comes down to it, 
we defendants and defense counsel are more frequent 
and more effective users of this tool than our plaintiff 
counterparts.  In other words, the loss of the full battery of 
discovery tools hurts us more than them.  

  

https://www.wdtl.org/article_content.asp?edition=2&section=23&article=94
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=94
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=94
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We defendants have always plied our trade on the rules, so to speak.  Just speaking for myself, putting 
the burden of discovery on the other side with tactical intent is a big part of how I work.  The more rules, 
the better—which is one of the reasons I prefer the federal discovery rules.  Plaintiffs’ attorneys largely 
ignore the rules that exist, so when those rules do not exist, or when there are considerably less of them, 
forget about it.  Good luck getting useful information!  

I don’t know about you, but “the amount of special and general damages claimed” and/or “the persons 
with facts regarding liability and damages” is not much help to me.  See Thurston Cnty. LMAR 4.2(b).  
Shoot, in Superior Court I get this with a Request for Statement of Damages and one Interrogatory.  Yes, 
you still get to take a deposition, but do you not prefer to have robust discovery responses going into 
one?  I know I do.  

B.	 You Will Not Get Summary Judgment

As we all know, it is distressingly easy to file a lawsuit and terribly difficult to get rid of one.  One of the few 
tools available to the defense to pull the eject cord, so to speak, is a motion for summary judgment.  Well, 
you can kiss that tool goodbye too.  Even though summary judgment presents superficially to escape 
arbitration and arbitrator discretion—as the motion will be heard by your original/assigned Superior 
Court judge under SCCAR 3.22—alas, the prospect of summary judgment is but a mirage.    

Summary judgment is hard enough to get in a “regular” Superior Court case.  Even the weakest opposition 
is likely to defeat such a motion, and the requirement that factual disputes be “genuine” and/or not 
self-serving to constitute proper opposition is like some archaic lifestyle choice that no one follows in 
modern society—like when all men used to wear hats outside.  Now try to get summary judgment when 
the arbitration is just a couple weeks away (another dispositive hearing for all intents and purposes).  
What is the point of summary judgment?  Just have the arbitration, right?   

Or consider a recent situation that happened to me.  I filed a motion for summary judgment, which 
plaintiff’s counsel responded to by asking the arbitrator for more discovery.  The parties argued before 
the arbitrator via email (very official), and despite my telling the arbitrator that plaintiff’s counsel would 
seek to use the request for more discovery to have my motion kicked, and to evade the Court’s discretion 
to grant discovery under CR 56(f), he granted the plaintiff’s de facto discovery motion anyway.  He gave 
the plaintiff full superior-court-level discovery in a tiny, small damages case: double-digit interrogatories 

and requests 

I went from seemingly being on the verge 
of a cost-effective and quick exit, to staring 
down the barrel of expensive and invasive 
discovery.  What happened next was 
predictable.  Plaintiff’s counsel emailed 
me to ask me to strike the motion, and 
I was more-or-less forced to settle the 
case.  Had the motion been permitted to 
go forward, in all likelihood I could have 
obtained a more favorable settlement, or 
perhaps even had the case dismissed (like 
it should have been).     

C.  Your Arbitrator Does Not Care About 
You
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Okay, not you, but your case.  I have had an arbitrator fall asleep on me at arbitration.  On me!3  

“Arbitrators are people too!”  True.  Worse though, they are lawyers, and they have a cost-incentive to 
be present.  There is no higher purpose or calling.  Your arbitrator wants to be involved in the case less 
than you do, and even less than your client even (who is being sued).  Likely your arbitrator made up his 
or her mind long before you ever got to closing argument, and likely not based on anything having to do 
with the strict application of law-to-facts.    

The informality of arbitration is weird.  It is almost counter-intuitively negative to be well prepared and/
or impassioned in one’s presentation, or to go in depth on legal issues in dispute.  To do this smacks of 
inexperience (it’s not cool).  And a PowerPoint?  Do not do it.      

D.  You Are Going to Lose

Think Stillwell Angel from A League of Their Own taunting you….

You may not lose-lose, but that whole “splitting the baby” thing?  Yeah, that’s real.  Like the “L” I took in 
my first arbitration, even a win is a loss in the upside-down world of arbitration.  

And when you lose, or when the split comes back, and your client pays, you will accept it.  Why?  Because 
de novo’ing does not make any sense, especially when there is the possibility you will be on the hook for 
attorney fees if you do not improve your position.  See SCCAR 7.3.  

III.	 What To Do If You Find Yourself in Arbitration

A.	 Get While the Gettin’s Good

No case begins in arbitration.  The plaintiff files in 
Superior Court, and for a brief, wonderful moment, you 
have the full array of discovery tools available to you.  So, 
do like I do—fire off that discovery with your Notice of 
Appearance on Day 1 and let that 30-day clock start to 
run.  

Now, be warned: if your plaintiff wants to be in arbitration, 
you are unlikely to get discovery responses back.  The 
other side off a Statement of Arbitrability before, or even 
after responses are due.  Still, there is a chance you get 
back more than you would have before the other side is 
sure about where they want to be, and if and when you 
land in arbitration, your request for additional discovery 
to the arbitrator may carry more weight if you served 
similar requests in Superior Court pre-transfer that 
plaintiff was obligated to answer but did not.  

B.	 Get Out Of Dodge 

The raising of the cap on arbitration damages on 
September 1, 2018, from $50,000 to $100,000 has made 
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for an unusual, recurring circumstance: under current MAR rules, a case can be transferred to arbitration 
yet still removable to federal court under the plain language of 28 U.S.C. § 1332.  See 28 U.S.C. § 1332(a) 
(establishing grounds for removal based on diversity jurisdiction) (“The district courts shall have original 
jurisdiction of all civil actions where the matter is controversy exceeds the sum or value of $75,000, 
exclusive of interests and costs, and is between…citizens of different States[.]” ).  

The problem with removing an arbitration case though is that federal court carries the same sort of 
issues (read: costs) for defendants as it does for plaintiffs.  So, as nice as it is to subject the other side 
to having to actually retain (read: pay) experts, and to saddle them with a preemptive duty to disclose 
relevant information and/or state damages, all of these rules will increase the costs on defendants too.  
So, while I am generally in favor of putting an adverse party anywhere he or she does not want to be, 
consider that putting your arbitration case in federal court may prove costly for your client and not make 
sense in the grand scheme. 

C.  Work Up the Case Like A Plaintiff’s Attorney 

Oh man, I am loathe to share this particular recommendation, but, hey, like they say, “If you can’t beat 
‘em, join ‘em.”  

As much as we should all want to avoid an adverse decision at arbitration, the real issue to avoid—and 
the one more in our control, comparatively—is the issue of defense costs.  I have gone through the 
arbitration process enough at this point in my career with the fullest measure of preparation to realize 
that, on some level, it does not make a difference.  Sorry, but this is true.  

Bringing in your expert live to testify?  Does not matter.  Save your money.  Just submit a declaration 
(and do not bother giving your expert every single record either or agonize over the content of his or her 
declaration – just hit the highlights).  That 20-page pre-hearing Statement of Proof?  Maybe cut it down a 

little.  Seeking to take those three eyewitness depositions 
in addition to the plaintiff’s deposition?  Maybe don’t.   

I do not mean to advise any attorney to not do his or her job, 
but there is a practicality to arbitration preparation which 
I have only now begun to appreciate—and which pains me 
to acknowledge and accept, as the sort of attorney who 
likes to turn over every rock.  Make no mistake, controlling 
costs and being intelligent with the way we work up cases 
is part of the job.  

The simple fact of the matter is, in 9-out-of-10 arbitration 
cases, you could probably show up on the day you receive 
the case file and argue at the hearing and obtain the same 
result as after several months of discovery.  Let that sink 
in, and then take it for what it’s worth—it may be worth a 
lot to your client, who will be the one paying the costs, to 
include your bills.    

IV.  Conclusion

This is my first WDTL article.  I may evoke the ire of the 
defense bar with my take on arbitration.  I may get emails 
extolling the virtues of arbitration.  That’s cool.  Yes, it has 
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its benefits.  I too like quicker, simpler processes, generally speaking—but that is a separate article.

By and large, the arbitration process is not good for us.  The first step to recovery is this recognition.  
Only once we recognize the flaws in the system and how the process is being used to the benefit of our 
adversaries can we begin to improve the way we play the game.  Game on.      

1Actually, SCCAR or the Superior Court Civil Arbitration Rules do not allow any Interrogatories as a matter of course.  One has to 
request additional discovery of this type from the arbitrator. 
 
2 See SCCAR 3.2(b)(1) (holding that “The court [not the arbitrator] shall decide[] Motion for involuntary dismissal, motions to change 
or add parties to the case, and motions for summary judgment[.]”).  

3 I forgot to mention that, like with most matters of civil procedure, the plaintiffs will get the breaks, not you.  So here we see an 
exception to the “you won’t get discovery” issue discussed above. 

4 Okay, I cannot say with 100% certainty that he was asleep, but his eyes were closed for a long time and I do not believe this was 
because he was deep in thought.   
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The 2021 WDTL Golden Coat Drive Donates an Astonishing 933 
Coats and Winter Accessories

By Jade Park. Law Offices of Alan Garrett

As the holiday season fell upon us, the WDTL 
Community Service Committee began their 
Annual Golden Coat Drive again. The 2021 Golden 
Coat Drive was a wonderful success with 933 
coats and winter accessories donated. But, more 
importantly, it served as a reminder of the spirit of 
the holiday season. It reminded us of how thankful 
we are for the generous heart of WDTL and their 
willingness to serve our larger community. 

The organizations chosen to receive our donations 
from the 2021 Golden Coat Drive, were Mary’s 
Place (marysplaceseatte.org) in the Seattle and 
Olympia area, and Cross Walk Youth Shelter (voaspokane.org/crosswalk) in the Spokane area. Mary’s 
Place is an organization that provides safe, inclusive shelter and services that support women, children, 
and families in their journey out of homelessness. Cross Walk Youth Shelter is an organization that 
provides emergency shelter serving runaway and homeless youth in Eastern Washington.

In first place for the 2021 Golden Coat Drive was Forsberg & Umlauf, 
with both their Seattle and Tacoma offices donating a total 201 
coats. In second place was Physician Direct Services with a total of 
187 coats donated. In third place was Advanced Medical Group with 
a total of 157 coasts donated. 

The 2021 WDTL Golden Coat Drive Committee and the WDTL 
Community Service Committee congratulates the winners of the 
drive for their generosity and willingness to participate. We would 
also like to congratulate and express our deep gratitude for all the 
firms and individuals that participated in the drive. Bullivant Houser 
Bailey donated 125 coats; Gillaspy & Rhode donated 60 coats; 
Schwabe Williamson & Wyatt donated 48 coats; Betts Patterson & 
Mines donated 42 coats; Wilson Smith Cochran Dickerson donated 
37 coats; Soha & Lang donated 35 coats, Kirkpatrick & Startzel 30 

coats; Foley & Mansfield donated 4 coats; McGaughey, Bridges & 
Dunlap donated 3 coats; and Kathleen Howat, WDTL donated 3 
coats. 

The members of the 2021 WDTL Golden Coat Drive were Grace 
Adams, Physician Direct Services, Alison Turnbull, Kirkpatrick & 
Startzel, and Jade Park, Law Offices of Alan Garrett would like to 
extend their gratitude to Maggie Sweeney, Executive Director, WDTL, 
Kathleen Howat, WDTL, and WDTL Community Service Committee 
Chair, Gauri Locker, Office of the Attorney General. 

https://www.wdtl.org/article_content.asp?edition=2&section=23&article=93
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=93
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A Toxicology Primer
The Psychomotor Impairments of Drugs of Abuse and Alcohol 

and How They Contribute to Motor Vehicle Accidents
By Christopher Spaeth, Ph.D., Senior Consultant, Rimkus Consulting Group, Inc., Toxicology and Food 

My casework involves forensic investigation of neuronal deficits caused by drugs or toxins, drug toxicology, 
and alleged injuries caused by consumer products, especially cosmetics. My previous training includes 
investigating the basic functions of neurons; drug, toxin, or genetically induced neuronal alterations; 
and toxicological safety and regulatory compliance of consumer ingredients.

Driving is complicated, and principally involves balancing multiple tasks and goals simultaneously while 
constantly calculating and recalculating the risk of each action. Compounding the risk of driving, drivers 
can be operating under the influence of one or more mind-altering drugs at the time of an accident. 
In 2018, 20.5 million drivers admitted to driving under the influence of alcohol and an additional 12.6 
million people admitted driving under the influence of illicit drugs, with marijuana accounting for 8 
million of those drivers. SAMHSA, 2019. Approximately 20 percent of drivers who tested positive for 
drugs during moving violations had opioids in their system. NHTSA, 2017. Since some drugs, such as 
marijuana, are not completely eliminated from an individual for days or weeks after use, evaluating 
acute or chronic impairment based on the levels that are present is very difficult without additional 
testing or evidence. Furthermore, many drivers may have more than one drug in their system, thus 
complicating the extent for the attribution of impairment from the presence of a drug, or multiple 
drugs, at the time of an accident.

Forensic Toxicology for Drugged Driving

A forensic toxicology expert evaluates toxicological data. From the perspective of a motor vehicle 
accident involving one or more drivers with drugs present in their systems, the toxicologist can assess 
the evidence for the identification of the drug(s) associated with the accident. They can then determine 
whether the drug was at a sufficient concentration to cause impairment for a given individual. When 
multiple drugs are present, novel chemical combinations might be formed that are more potent than 
either individual drug alone, leading to 
additive or synergistic effects.

A significant part of the evaluation by 
the toxicologist involves understanding 
how the drug was administered to an 
individual; how it distributes once in 
the body and if it is modified to more or 
less toxic chemicals; the current science 
behind the physiological effects of a 
drug(s) once it gets to its site of action; 
and, ultimately, how and at what rate 
these chemicals or metabolites are 
eliminated from a given individual. This 
can change depending on age, gender, 
length of use of a given drug, or the 
presence of other concurrent medical or 
even environmental conditions.

YOU HAVE QUESTIONS. 
WE PROVIDE ANSWERS. 

·=m1tR1 M Kus
:::: ™CONSULTING GROUP, INC. 

Forensic Engineers and Consultants 
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https://www.wdtl.org/article_content.asp?edition=2&section=23&article=92
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=92
https://www.wdtl.org/article_content.asp?edition=2&section=23&article=92


Defense News Winter 2022   10

A toxicologist can then assess how the drug interacts in the body, if it has a specific target molecule(s) 
in the body, and the impairment that happens when the drug interacts with the target. Based on this 
target interaction, the toxicologist can then assess any cellular dysfunction and how the affected cells 
repair themselves or adapt to the changes caused by the drug. One example of adaptation is addiction, 
wherein an individual must take progressively increasing amounts of a drug to achieve the euphoric 
effect, due to physical and chemical changes in the brain caused by the drug. Another consideration is 
how an individual can modify his or her behavior to hide typical behaviors associated with impairment. 
This commonly occurs with addiction, such as highly functioning alcoholics. After taking the available 
chemical, physiological, genetic, and other data accumulated about the individual, before, during, and 
after the accident, the toxicologist can assess the systemic impairment caused by that drug and determine 
whether the impairments from the drug could potentially be the primary cause of, or contribute to, the 
accident.

Alcohol

The most commonly abused drug that affects driving is alcohol. SAMHSA 2019. The alcohol molecule 
acts differently than many drugs as it does not have a specific binding site. As a small molecule, alcohol 
easily distributes throughout the entire body and strongly and non-specifically affects neurons in the 
brain to alter behavior. Garriot, 2015.

Blood-alcohol concentration (BAC) measures the amount of alcohol consumed. Olivera et al., 2010. It 
requires a blood draw that must take place in a hospital or medical facility, sometimes hours after the 
event. Since alcohol is processed, or metabolized, by the body at a highly variable rate, but within a 
known range, a toxicologist can use this metabolic range to calculate an estimated BAC at a given time, 
such as the time of the accident. As a person drinks, the alcohol is first absorbed, which increases the 
BAC, and then is eliminated, which lowers the BAC. If the BAC is known, a calculation called retrograde 
analysis can be performed, using a standard range of absorption and elimination rates so that the BAC 
of an individual can be estimated within a range of confidence at the time of an accident or at the time 
a person was last served.

Alcohol causes a dose-dependent decrease in driving ability, as measured by the BAC. Studies have 
shown impairment after intoxication with alcohol for many psychomotor and behavioral categories. 
These include impairments in reaction time, attention tasks, information processing, and visual function. 

Not surprisingly, serious impairments 
are observed in actual driving skills on 
the road or simulator following alcohol 
consumption. Garriott, 2015. Of these, the 
skill that shows the greatest potential for 
driving impairment in laboratory studies 
was divided attention performance, 
followed by visual tracking performance. 
Id. Since driving requires an individual to 
focus many different tasks simultaneously, 
an inability to perform multiple tasks and 
follow moving objects impairs driving.

THC/Marijuana

Marijuana is the most used illicit drug in 
the U.S., based on federal law, with an 
estimated 45.2 percent of people over the 
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age of twelve using at least once in their lifetime in 2018. SAMHSA 2019. Notably, many states have 
changed their laws on marijuana; however, this law change does not reflect the impairments caused by 
marijuana. The primary psychoactive chemical in marijuana is tetra-hydro-cannabinol (THC), however 
marijuana contains hundreds of other chemicals, including cannabidiol (CBD) and other cannabinoid-like 
chemicals.

A urine test for marijuana assays for a breakdown product or metabolite of THC that is excreted in the 
urine, 11-nor-delta9-tetrahydrocannabinol-9-carboxycilic acid, or Δ9-THC-COOH. When THC is smoked 
or eaten, Δ9-THC-COOH can typically be detected in the urine for between four to seven days; however, 
chronic users could test positive for Δ9-THC-COOH in their urine for up to thirty days. Moeller et al., 
2017. Thus, even though an individual tested positive for Δ9-THC-COOH in their urine, he or she may not 
have been under the acute effects of THC at the time of a given accident. Urine screening is performed 
using an enzyme-linked immunosorbent assay (ELISA), which directly measures the amount of Δ9-THC-
COOH that binds to a protein indicator. Laboratory confirmation and quantification using blood requires 
a technique known as gas chromatography/mass spectroscopy (GC/MS) or liquid chromatography/mass 
spectrophotometry (LC/MS). Id.

Acute intoxication from marijuana has many impairing effects on the neurocognitive system. Functions 
that are impaired by acute marijuana usage that would be used in operating a vehicle include visual 
tracking and divided attention, similar to alcohol. Other impairments related to driving include increased 
anxiety, euphoria, sensation of time slowing, decreased pain, paranoia, irritability, worsened short-
term memory, poor attention, altered awareness of the passage of time, impaired judgment, decreased 
coordination and balance, and distorted spatial perception. (Bosker et al., 2013). These impairments were 
still observed to some degree even after three weeks of abstinence from the drug, which also corresponds 
to the average time it takes for marijuana chemicals to leave the body in habitual smokers. Id. A growing 
body of scientific knowledge that indicates that chronic marijuana smokers have a baseline level of 
impairment that may impair their ability to operate a 
vehicle properly even when not acutely high. Bosker et al., 
2013. Consistent with these described deficits, impaired 
drivers with THC in their blood were roughly twice as 
likely to be involved in a fatal motor vehicle accident than 
sober drivers. SAMHSA 2019; Capler et al., 2017).

Not all individuals with measurable THC or its metabolites 
in their system are impaired. Capler et al., 2017. Chronic 
users of THC exhibit tolerance, in that they might be less 
impaired by a dose of THC compared to someone who 
does not use THC as often. The effects of THC tolerance 
are difficult to measure and are highly variable, as 
exhibited in driving tests. Id. 

Stimulants – Cocaine, Methamphetamine, 
Amphetamines

Drugs that act as stimulants to the brain include both the 
illicit drugs cocaine and methamphetamines, as well as 
amphetamines that are prescribed for medical conditions 
such as ADD/ADHD. Cocaine use accounts for a significant 
fraction of illicit drug use, with an estimated 14.9 percent 
of people aged twelve and over reporting cocaine use in 
their lifetime, with an additional 3.5 percent using crack 
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John Barton Made Partner

Holt Woods & Scisciani LLP is pleased to announce John Barton was 
recently promoted to Partner.   John has been practicing law for nearly 
ten years and has been involved in civil litigation since 2016.  John joined 
Holt Woods & Scisciani LLP’s Seattle office in 2020 and handles a variety 
of cases from personal injury to boundary and property disputes.  Please 
join us in wishing a congratulations to John.  

WDTL Member News

Chris Luhrs Has Been Promoted to Senior Associate 

Chris Luhrs was recently promoted to the role of Senior Associate with 
Holt Woods & Scisciani LLP.  Working out of the firm’s Seattle office, Chris’ 
practice is focused on representing businesses and individuals in complex 
civil litigation, including construction, product and premises liability and 
personal injury. 

Eddy Silverman Becomes a Member at Williams Kastner 

Williams Kastner is pleased to announce that Eddy Silverman has become 
a Member in our Seattle office. His practice focuses on tort defense for 
corporate clients, doctors and hospitals, and transportation companies. 
Eddy has a broad practice, with extensive courtroom experience.  He 
employs a holistic approach, and specializes in fashioning creative 
solutions to effectuate positive case results. In addition to litigation, Eddy 
has a wealth of mediation/alternative dispute resolution experience, as 
both a mediator himself and as an advocate for clients.

Appellate Attorney Rory Cosgrove Made Partner

Rory Cosgrove was unanimously elected a shareholder at Carney Badley 
Spellman, P.S.—a full-service law firm located in downtown Seattle, 
Washington.

A proud WDTL board member, Rory’s practice focuses on civil appeals 
in state and federal courts.  Appeals are his passion.  He has been 
counsel of record in over 70 appeals.  He has argued in the U.S. 
Court of Appeals for the Ninth Circuit and in all three divisions of the 
Washington Court of Appeals.  He has filed many amicus briefs in the 
Washington Supreme Court on behalf of the WDTL, trade associations, 
and insurance companies.  He is often hired as preservation counsel in 
complex, high-stakes litigation, where he supports his clients and trial 

https://www.wdtl.org/article_content.asp?edition=2&section=23&article=97
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counsel in motions practice, briefing, jury instructions, and all other appellate-related issues.  And he 
occasionally consults with clients and trial counsel on appeal prospects.

Before joining Carney Badley Spellman, Rory clerked for the Honorable James R. Verellen at the 
Washington Court of Appeals, Division I, for two years.  And before that, he clerked for the Honorable 
James W. Nass at the Oregon Court of Appeals.

A lifelong Washingtonian, who has lived abroad for extended periods in France and Japan, and a 
father of two young, precocious boys, Rory understands the importance of diligence.  Before law 
school, he taught English in France for two years, hawked programs and other wares at the Grand 
Prix of Monaco, sold merchandise at Nordstrom on the Las Vegas Strip, owned a painting business 
with his best friend in college, prepared breakfast at McDonald’s in high school, and delivered 
newspapers to his local community as an adolescent.  Rory uses that same diligence to advocate on 
behalf of all his clients—who he considers to be part of his family.  Rory lives with his beautiful wife, 
his sons, his unruly Bull Terrier, and his 33-year-old Amazon parrot in West Seattle.

Midwest-based Firm SST Expands Westward with Seattle Office 

Sinars Slowikowski Tomaska LLC is pleased to announce the opening 
of its West Coast office in Seattle, Washington with the addition of Scott 
Wood as equity partner. Attorneys in SST’s new office defend a variety 
of civil claims in Washington, Oregon and California. In addition to a 

large toxic tort practice, the Seattle office will further expand SST’s legal services in the construction, 
employment, cannabis, sexual abuse and title issue practice areas. Most importantly, SST’s West Coast 
office has extensive trial experience, further deepening SST’s current trial bench who were involved in 
back-to-back trials in Cook County, Illinois at the end of 2021. 

As a mid-sized law firm with a national reach, SST will continue to offer the personalized service and 
adaptability our clients have come to expect, along with the support and broader resources of a larger 
firm. 

“At SST, we think having a national presence is important, but we are not expanding simply for the sake 
of growth. Our primary reason for expansion is to find the right people to serve our clients. We believe 
we have that with this group. The West Coast team shares the mindset of servicing clients in a flexible 
and evolving manner. This synergy made the decision to expand an easy one to make,” says Doug 
Sinars, SST’s managing partner. 

Scott Wood, managing partner of the Seattle office, shares the enthusiasm: “We are excited to join SST 
and provide another level of practice flexibility to our clients. Joining SST makes sense because we all 
believe businesses should be built on relationships. We agree that our clients, be it a family-owned 
business or a Fortune 500 Company, receive the same level of expertise and attentiveness.” 

In addition to SST’s new equity partner, attorneys James Hicks (partner), Duncan Lemmon (partner), 
Zackary Paal (partner), Howard (Terry) Hall (of counsel), Melissa Roeder (of counsel), Sydney Sullivan 
(associate) and Joshua Tinajero (associate) will also join the firm. Stay tuned for more details on SST’s 
new West Coast attorneys. In the meantime, updated information on the firm and its attorneys can be 
found on SST’s website.
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Stimulants – Cocaine, Methamphetamine, Amphetamines

Drugs that act as stimulants to the brain include both the illicit drugs cocaine and methamphetamines, 
as well as amphetamines that are prescribed for medical conditions such as ADD/ADHD. Cocaine use 
accounts for a significant fraction of illicit drug use, with an estimated 14.9 percent of people aged twelve 
and over reporting cocaine use in their lifetime, with an additional 3.5 percent using crack (smoked 
cocaine). SAMHSA, 2019. Methamphetamine use accounts for another significant fraction of illicit 
drug use in the U.S., with an estimated 5.4 percent of people aged twelve and over reporting using 
methamphetamine in their lifetime as of 2018.

Screening for cocaine uses an ELISA assay designed to detect a specific metabolite of cocaine 
metabolism, benzoylecgonine (BZE), which may be present in the urine for up to 5 days.  Moeller 
et al., 2017. Thus, false positives for cocaine are almost non-existent. Id. Although urine testing has 
improved for methamphetamine, false positives include commonly used over-the-counter drugs, such 
as pseudoephedrine (Sudafed), metformin, labetalol, phentermine, and buproprion (Wellbutrin). Id.  In 
methamphetamine cases, it is especially important to understand whether the individual has a noted 
history of methamphetamine use, or a more definitive assay such as a GC/MS or LC/MS of blood must 
be used to confirm the drug is present.

Users of cocaine or methamphetamine can exhibit several, pronounced psychomotor impairments 
important for driving, including deficits in executive function, also known as goal-oriented decision 
making. Other deficits include increased impulsive behavior, lack of object recognition, adjusted behavior 
to external circumstances, loss of emotional control, inconsistency in delayed gratification tasks, lack of 
interest in others’ needs, and a preference for magical or irrational explanations to solve problems. 
Czermainski et al., 2019; Ballard et al., 2015. High impulsiveness is an additional hallmark of stimulant 
use.  These specific deficits of stimulants can have a profound effect on driving ability.

Multiple Drugs

Recent survey data estimates that a majority of drivers (63.2 percent) who test positive for drugs are under 
the influence of multiple drugs at the time of a motor vehicle accident. SAMHSA, 2019. Using multiple 
drugs creates novel euphoric experiences for users that are more powerful than single drugs alone. 
Nestler, 2004. Since each specific drug or drug family produces its own impairments, the impairments 

from multiple drugs would be worse than 
for a single drug. Sometimes, these effects 
can be synergistic, such that the combined 
impairment is greater than what would 
occur if only one or the other was present 
alone.

One example is the combined use of 
alcohol and marijuana. The combination 
of these two drugs produces stronger 
euphoria and stronger impairment than 
either drug alone. Garriott, 2015; Downey 
et al., 2012. For example, low doses of 
alcohol (0.05 g alcohol/dL blood), when 
combined with marijuana, increased the 
effective BAC impairment to an equivalent 
of 0.14 g alcohol/dL blood. A separate 
driving simulator study found significant 
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impairments in “straddling the solid line,” “straddling the barrier line,” and “insufficient stopping clear 
space,” when THC was consumed with alcohol. Downey et al., 2013. Interestingly, people who consumed 
both alcohol and marijuana had higher concentrations of THC in the blood, suggesting people increase 
THC consumption while drinking alcohol. Id.

Another example is cocaine and alcohol. The combined use of cocaine and alcohol results in several 
physiological effects that would increase impairment in a driver. Garriott, 2015; Althobaiti and Sari, 
2016. One effect is that the combination of these two drugs can result in the production of a unique 
metabolite, cocaethylene, that acts similarly to cocaine in its pharmacological properties, but stays in the 
system for much longer than cocaine. Althobaiti and Sari, 2016. Second, concurrent alcohol reduces the 
metabolic rate of cocaine clearance and increases the concentration of cocaine in the plasma by as much 
as 15 percent, resulting in a higher concentration of the drug available to cause impairing effects on an 
individual. Id. There is also a reported heightened sense of pleasure and euphoria when users combine 
these substances as compared to individual use of these substances, thus, increasing the chances of 
additional use of both drugs together. Id.

Summary

Driving is a complicated skill that requires experience and full cognitive abilities for the consistent 
successful completion of at least four different tasks at the same time. Other activities while driving 
include proper goal-oriented behavior, understanding and remembering multiple moving visual cues, 
and deciding which information is important and which information is not. By taking drugs, an individual 
increases the chance of failure of any or all of the steps necessary to operate a motor vehicle safely and 
properly. Toxicology experts can provide the expertise for evaluation of cases involving motor vehicle 
accidents and drugs. Each type of drug consumed has different properties, and an understanding of 
the various changes in an individual’s ability to function is critical to understanding culpability for motor 
vehicle accidents.  Clara Chan, MSc, DABT
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When I was fourteen, my dad wanted a divorce, my mom didn’t, and she refused to move out. There 
were nights I would hear her charge my dad’s makeshift, locked basement bedroom with her shoulder 
to get him to open the door. Other nights she’d be crying over my seven-year-old brother Benny while 
he slept, her tears splashing his face and waking him.

“Dad,” I said, “Do something. No-one’s getting any sleep around here.”

“Don’t worry,” he replied. “She’ll leave eventually.”

And eventually she did, Benny her reluctant keepsake. They moved to a dingy apartment off a main 
thoroughfare in the San Fernando Valley. Not having worked in a long time, she had a tough time finding 
a job. She applied for welfare and food stamps to make ends meet.

My dad’s lawyer was better than my mom’s, so at their divorce trial the judge awarded her broken 
appliances and $200 a month for Benny. My mom did not know enough to appeal.

That year, my dad married a woman younger than my mom, who adored him and wore her long, thick hair 
loose down her back. My dad’s new job took the newlyweds to Izmir, Turkey (he worked for Department 
of Defense schools) where their airy rooftop apartment looked out over the Aegean Sea, and they looked 
fabulous lounging at the Club Med pool.

I went to college at the University of Florida. I watched the Price is Right. I went to matinees. I ate breakfast 
at IHOP at 2 am and scheduled no classes before noon. Seeking to continue this lifestyle, I enrolled in 
law school.

There – in every class I took – I heard this idea of equity. That the intent of the law is to make things fair, 
that disparities should be remedied.

That summer my dad and stepmom came 
to visit me and my other brother Jason 
(then a sophomore at UF). My mom found 
out and told me her new lawyer said for 
her to garnish my dad’s wages, she needed 
to serve him with legal process while he 
was in the U.S. She begged me to tell her 
where in Gainesville he would be staying. 
Reluctantly, I did.

The first day of our visit, my dad, stepmom 
and Jason all went to brunch. When the 
check came, my dad said, “We’ll take care 
of our half. You got the other half?”
I said sure. After brunch, the four of us had 
fun tubing the Ichetuknee River, but the 
whole time I was worried, knowing my dad 
was going to be served at his hotel that 
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evening.
The next morning, he called. 

“Did you tell your mother where we were staying?” 

“Yes, but –” 

“I just got served with legal papers – she wants a third of my income!”

“It’s for Benny too,” I said. “They’re on welfare . . .”

“Not your problem. How dare you betray me like that! I’m through with you. You are dead to me.”

“D-d-dead?”

“You are cut off.”  He hung up the phone, permanently.

I thought he’d settle down, that we’d have a conversation about fairness and equity, that in the end it 
would be all right. Not this. 

I quick called my grandpa. “Hi grandpa, remember me, your favorite grandchild? Dad just said I was 
dead to him and cut me off – will  you help?”

“Steffie, you can’t call me! He’d kill me if he knew I was talking to you.”

“So you won’t help me either?”

“No. Good luck.”  Click.

I was cut off. 

I turned off all the lights in my apartment. Get that electric bill down. 

I checked the pantry. Spam, tuna, mac 
cheese, peanut butter, ramen. Good.

I grabbed the Gainesville Sun, circling 
dates for happy hour at CJ’s Oyster Bar, 
and Ladies Night at the Islands. These 
two venues would be my social life for 
the next two years.

I canceled the Gainesville Sun.

I rode my bike (no using the car!) to give 
blood.

Then I walked to CJs for all you can eat 
ten cent oysters. For my drink I ordered 
a glass of water.
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rebral venous sinus thrombosis (CVST) which then 

My brother Jason met me there.

“Why the face?” he asked. “And what’s with the water?”

“Dad cut me off,” I said. 

“Wait – dad cut you off?”

“Yes,” I said. Tearfully I slurped an oyster. 

“So – no money from dad for tuition, books, rent or food?”

I nodded. “I don’t know how I’m going to finish school.”

Jason laughed so hard he almost fell off his barstool.

“What’s so funny?” I asked.

 “Dad can’t cut you off!”

“Why not?”

Jason leaned in, took aim and flicked my temple. “Who paid for your brunch today?”

“I did,” I said.

“Right!” He looked at me. “You’re on loans, Steffie-Beffie! Dad’s never given you a dime!”
I sat for a moment. 

He was right. I had financed my entire higher education with student loans.

Damn.

“Bartender,” I said, “Your finest Mai Tai, 
please. And one for my friend here too,” 
pointing to Jason, as a smile slowly filled 
my face.
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Congratulations to WDTL’s 2021 Annual Awards Winners

Defense Trial Lawyer Vanessa Lee

Community Leadership Award Alice C. Brown & Erin C. Seeberger

Plaintiff's Lawyer of the Year Adam L. Rosenberg

Outstanding Litigation Associate Audrey M. Airut Murphy
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Welcome New WDTL Members!

Tobi Andrews Seattle City Attorney's Office
Heather Bonner Law Offices of Alan E. Garrett
Jason Burt Gordon & Rees
Kerala Cowart Seattle City Attorney's Office
Janay Ferguson Seattle City Attorney's Office
Catarina Ferreira Johnson Graffe Keay Moniz & Wick
Bill Garcia Del Norte-CS
David H Heemann Mutual of Enumclaw
Benjamin Keith Helford Wathen Leid Hall Rider, PC
Andy Herman Todd Bowers & Associates
Christina Anh Ho Thenell Law Group
Daniel J Hsieh Helsell Fetterman LLP
Michelle Hyer FAVROS Law
Sydney Justine Martinez Lee Smart, P.S., Inc.
Mai Nako Allstate Insurance Company
Michelle Owens Allstate Insurance
Christine Palmer Kitsap County Prosecutor's Office
Bridget Schuster Williams Kastner & Gibbs PLLC
Brandon Smith Holt Woods & Scisciani LLP
Justin Wolfe Law Offices of Mark M. Miller

https://www.wdtl.org/article_content.asp?edition=2&section=23&article=96
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Michael Chait 
Montgomery Scarp & Chait PLLC 
17600 Vashon Highway SW, Suite 105 
Vashon, WA 98070 
206.625.1810 phone 
mike@montgomeryscarp.com
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